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Program

General topic of the session: « The Deontology of Security Forces and the
Rights of Migrants During Their Migratory Journey: the Role of the
Ombudsmen Institutions ».

Coordinator: Ms. Fatima Kerrich, Head of the Department of
Communication, Cooperation and training, Mediator’s Institution of the
Kingdom of Morocco.

Wednesday, October the 18"

Opening Session

9:30: Welcome speech of Mr. the Batonnier Abdelaziz Benzakour, Mediator
of the Kingdom of Morocco;

9:45: Introduction of the general framework and objectives of the session by
the Coordinator of the session Mrs Fatima Kerrich, Head of Communication,
Cooperation and Training Division at the Mediator of the Kingdom;

10:00: Introduction to the "The legal status of the migrants from the
perspective of the international law" by the Pr. Mohammed Benyahya,
Advisor to the Mediator of the Kingdom;

10:30: Discussion.

Module 1: « Balance between deontology of security and protection of
human rights: definition and role of the Ombudsmen institutions »

11:00: Speeker, Mrs Widade MAKRI, Legal officer, Unit of deontology of
security, French Defender of Rights;

11:30: Case Study;

12:00: Experiences display related to the theme and debate;

12:30: Coffee Break.

Module 2: « Means of influence of the Ombudsmen to protect migrant’s
rights during the return procedures, including return flights »

13:00: Speaker, Eugenia RELANO PASTOR, Technical Expert at the asylum
and migration department, Spanish People’s Defender;

13:30: Case Study;

14:00: Experiences display related to the theme and debate;

14:30: Lunch;

16:00: Sightseeing.
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Thursday, October the 19

Module 3: « Interventions of the Ombudsmen for the protection of
migrant’s rights in the access of the territory »

09:00 : Speakers :

- Mrs. Elena ADAMOLI, Officer at the Migrants Unit, Italian Garantuor for
the rights of persons detained or deprived of personal liberty;

- Mrs Antonella DIONISI, Officer at the internaitonal Unit, Italian
Garantuor for the rights of persons detained or deprived of personal
liberty;

09:30: Case Study;
10:00: Experiences display related to the theme and debate.

Module 4: « Focus on the rights of vulnerable groups during the return
procedures, including return flights »

10:30: Speaker, Mr. Alfred KOKOBASHI, Head of OPCAT Mechanism,
Albanian People’s Advocate;

11:00: Case Study;

11:30: Experiences display related to the theme and debate;

12:00: Coffee Break.

Module 5: « Cooperation between Ombudsmen, international organizations
and NGO'’s: ways and means, best practices »

12:30: Speakers:

- Sara SOUJAR, Program Officer Rights of Foreigners and Advocacy,
Antiracist Group for Accompanying and Defense of Foreigners and
Migrants (GADEM);

- Mr. Jean-Paul CAVALIERI, UNHCR Representative in Morocco;

13:30: Experiences display related to the theme and debate;
14:00: Lunch.

Closing Session

15:30: Session Assessment;

15:45: Presentation of the summary report;
16:00: Closing address;

16:20: Distribution of certificates;

17:00: Visit to the Mall.
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Opening Speech
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Mr Abdelaziz BENZAKOUR,

Mediator of the Kingdom of Morocco
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Ladies and Gentlemen

| am pleased to open the works of this session organized by the Center for
Training and Exchange on Mediation on «the Deontology of the Security Forces
and the Protection of the Migrants During Their Migratory Journey: the Role of
the Ombudsmen Institutions» which aims at sharing knowledge and good
experiences on an issue which has become the center of discussion at the

international level.

| would like also to welcome you, both experts and participants, in your

second country Morocco, and | wish you a wonderful stay.

The choice of the theme of this session, which will cover two days, stand for
the attention paid by the Mediterranean Ombudsmen institutions to the issue of
migration. Such attention may be accounted for by the fact that the
Mediterranean space has historically constituted, and still is, a melting pot for the
consecutive civilizations as well as a transit area for the migrants bearing different
nationalities and heading towards various directions and for multiple purposes,
until it has been altered, during the last decades, into a passage for illegal flow of

migrants, which has resulted in many human calamities.
Ladies and Gentlemen,

It is no doubt that migration is a human and natural phenomenon and
represents one of the oldest phenomena in history, given the constraints suffered

by societies and accentuated by the pressure of the ever-growing economic,
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social, and environmental crisis on the one hand, and wars, poverty, pessimism

on the other hand.

This situation is increasingly growing and, similarly, the tools and means of

migration are being transformed into a profit-making business.

Accordingly, many problems and challenges have raised and, therefore,
countries are invited to incorporate the issues of migrants in their national policies
and strategies, and to think about setting up the measures likely to defend their
rights as basic human rights stipulated for by the international human rights
instruments. In the same way, States are summoned to guarantee the migrants

safety and security.
Ladies and Gentlemen,

Starting from this point, the Association has been keen, in line with the
missions vested with the Ombudsmen institutions and manifested in the defense
of the citizens’ rights against the administration, to orient its attention into the
categorial rights, namely the categories that live under vulnerability, including

migrants.

In this framework, the Association has organized meetings on this theme and
issued declarations in this regard. It has already launched, within the framework
of training activities conducted by the Center, a project targeting this category. In
this regard, it has organized during the last year a training session in cooperation
with the Association of the Francophone Ombudsmen and Mediators (AOMF)

about the topic of the migrant children.
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Obviously, the objective behind the organization of these activities is to
enrich debate and to boost experiences and expertise exchange between the
different mediation Ombudsmen institutions working in this highly important
domain, and to call upon governments to protect the rights of migrants, and to
encourage them to sign and adopt the relevant international instruments, and to
observe the international standards in the field of human rights upon processing

cases submitted before them.

There are huge challenges to be met by the Mediterranean countries,
including Morocco. Therefore, such countries are invited to set up strategies in
order to deal with the phenomenon of migration on the whole, without being
limited to the security aspect which, although important as it might seem, it
remains lacking vigor unless the human rights and human dimensions of the

phenomenon are born in mind while elaborating such strategies.

In fact, all the concerned parties do have pressing aspirations, therefore,
countries should meet their ambitions in order to manage the human flow, which
may have no other choice but to put one’s life into jeopardy, while fleeing

inhuman situations, armed conflicts, genocide or extreme poverty.
Ladies and Gentlemen,

Treatment of this phenomenon varies between proponents and opponents,
moderates and fanatics, while the situations for migrants need further attention,
especially on our side as Ombudsmen as we are entrusted to defend and protect

the rights of individuals as well as groups. Moreover, we are vested by the
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Constitution and by the laws in vigor to follow up, monitor and orient the

administrations in order to put things on the right track.

Thus, we should counter all kinds of violations to the humane character of
human beings, and foster the setting up of proactive measures to hinder any

practice that is contrary to the international legitimacy.

Our country, after its has shifted from a position of an importer of migration
and transit country, into a country of settlement, has already taken the initiative,
as a first step, to adopt a holistic strategy, inspired by principles involving the
development, solidarity and social dimensions, bring into mind the human and
human rights aspect, and seek to facilitate the integration of migrants, and

establishment of an adequate institutional framework for their protection.

Within this strategy, our country has undertaken, as a first step which was
launched in 2014, to regularize the administrative situations of more than 23000
of migrants coming from Sub-Saharan countries, and launched a second operation
of regularization of the situation of undocumented migrants, and accordingly, the

number of requests received until September 2017 amounted to 23800.

At the level of the interventions of our institution in the field of the
protection of migrants and refugees, its founding Dahir (Royal Decree) vested it
with a capacity to intervene, on its own initiative, or following a complaint, to
process the cases where the concerned parties suffer from an administrative act,

which contradicts the law or is against the principles of Justice and Equity.
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Concerning the legal tools vested with the institution with regard to this
issue, we may mention the power to issue a recommendations to the competent
judicial body in order to provide legal assistance to the complainants, in case they

wish to resort to administrative courts.

In addition, the cases of migrants constitute one of the domains of bilateral
cooperation incorporated in many partnership agreements signed between the

institution and a number of its counterparts.
Ladies and Gentlemen

You will examine, during this session, an issue, which concern Ombudsmen
and Mediators, given the challenges its raises, and you will share information, and
enrich debate based on your conviction that human rights bear no nationality. In
addition, our responsibility implies seeking to achieve decent living for all, given

that our role as Ombudsmen urges us to care for others and not only our citizens.

To conclude, | would like to seize the opportunity to congratulate all the
parties that have contributed to the organization of this session, namely the
Council of Europe, and | mean precisely the Venice Commission, which does not

spare any effort to underpin this training session.

I wish you success in your works.
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Module 1: « Balance between deontology of security
and protection of human rights: definition

and role of the Ombudsmen institutions »

Mrs Widade MAKRI,

Legal officer, Unit of deontology of security, French Defender of Rights
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Speech of Mrs Widade MAKRI

Introduction:

® The roots of the Defender of Rights’ mission in the field of deontology of
security;
= What is the deontology of security?

= Deontology of security and human rights.

How does the Defender of Rights’ action in the field of deontology of security

impact the protection of human rights?

The Defender of Rights’ tools in controlling deontology of security:

Who can refer to the Defender of Rights in this field, and under what

circumstances?

Who investigate the claims we receive?

What type of investigations are possible?

What are the possible outcomes to the claims?
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Case study: the Defender of Rights’ impact on the protection of human rights:

Recommendations about ethical failings in Calais:
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= The evolution of the situation in Calais:
— 1999-2002: a center in Sangatte ;
— After the closing of Sangatte: the birth of a « Jungle » ;
— 2015: the opening of a new center (Jules Ferry) and the birth of a « new
Jungle »;
— 2016: the dismantlement of the « Jungle ».
= The action of the Defender of Rights throughout the years:
— A decision on November 13d of 2012 ;
— Areport on October 6th of 2015 ;
— Individual decisions:
e the identification of several migrants by numbers marked up on their

hands;
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e the use of pepper gas on migrants in front of the local of an association.

— Observation of the dismantlement of the “Jungle” in October 2016.

Recommendations about the use of force prior to boarding migrants into

returning flights:

= |Immobilization techniques;
= Use of restrains;

= Use of force in front of children.
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Module 2: « Means of influence of the Ombudsmen
to protect migrant’s rights during the return

procedures, including return flights »

Eugenia RELANO PASTOR,
Technical Expert at the asylum and migration

department, Spanish People’s Defender
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Speech of Ms Eugenia RELANO PASTOR

Repatriation: return flights:

= Repatriation flights since 2007 :
— As result of the death of a foreign national: need of a specific protocol for
the police ;
— Recommendations on repatriations and transfers (2008):
e Coercitive measures must NEVER endanger breathing;
e Prohibition of any measure for depriving of hearing or seeing;
= Since 2009 NPM has taken this mission;
= National Mechanism for the Prevention of Torture for Spain (NPM):
— NPM carries out visits to those places of involuntary detention and
deprivation of liberty that are under the various Spanish Public

Administrations;

Inspections in: border control, centres with police facilities in airports, sea
ports, transports of Security Forces for the transfer of detainees, foreign
national repatriation operations, Frontex operations;

— Issuing recommendations to authorities;

— The NPM annually reports in a report (Congress and UNSPT).

Execution of repatriations:

= General Headquarters for Immigration and Borders (CGEF);

= Central Unit for Expulsions and Repatriations (UCER).
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FRONTEX

(Coordination of Joint Operations)

Places of deprivation of liberty visited by the NPM:

= Special places of deprivation of liberty:
— Penitentiary Wards in Hospitals;
— Vehicles and procedures for the transportation of persons in custody (car,
bus, plane);

— Procedures for repatriating foreign citizens (including FRONTEX flights).

NPM 2010:

® One national flight monitoring:
— Repatriation of 18 moroccan citizens (14 qualified);
— Focus of the inspection:

e Airport facilities used by UCER for organizing repatriations;
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e Analysis of repatriation protocol and how the staff in charge of the
expulsions implemented it.
— Main conclusions:
e Need of CCTV surveillance and recording from CIEs to country of
destination;

e Need of visible police identificacion number.

NPM 2012:

= Two flights: One national and one FRONTEX:

— The FIRST FRONTEX flight organized by Netherlands to Nigeria:
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e 34 nigerians: 24 from NL, 10 from FR, 5 from ESP, 3 from GR and 2 from
PT.
— Focus of the Inspection:
e Coordination of different participant countries;
e Whether FRONTEX practices complied with ESP regulations;
e Conditions of transportation, identification and registration from police
premises until boarding.
— Main conclusions:
e Lack of identification numbers:
v' ESP Police: reflectant vests is not a uniform of the Police to use in
certain occassions (visibility, etc);
v/ FRONTEX: Art. 9 of Conduct Code (at that time) did not require a

Police ID number.
NPM 2013:

= Only one national flight: Need of “Fit to fly”:
— 35 equatorians and 56 colombians;
— Participation of external NPM expert: forensic doctor;
— Main conclusions:
e Without previous medical examinations for detainees or any clinical
records;
o Neither defibrilator nor refrigerator;

e Personal searches not adequated: not preservation of privacy.
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NPM 2014:

= Four FRONTEX flights:

— Organized by ESP with destination to Serbia, Georgia, Albania, and Nigeria.
= Conclusions and recommendations:

— Medical Examination: “Fit to fly”;

— Access to medical records by medical personnel;

— Medical examination after a failed deportation;

— Medical personnel on all flights;

Defibrillator and refrigerator for drugs;
— Video recording system (optional);
— Complaint mechanism (Art. 5.2 Code of Conduct).
= Conclusions and recommendations:
— Interpreters (Art. 11.2 of the Code of Conduct);
— Conducting pregnant women and minors to the aircraft;
— ldentification of the escorts by professional number:
v’ Recording all means of restraint used in custody;
v’ Telephone communication with their family relatives;

v’ Access to toilets, water and food.
NPM 2015:

= Four FRONTEX flights:
— 3 organized by ESP to Colombia, Republica Dominicana, Pakistan. One

Frontex by Holland to Nigeria.
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= Following up the previous recommendations:
— Medical Examination: “Fit to fly” (Rejected);
— Medical examination after a failed deportation (Accepted);

— Interpreters (Accepted);

Defibrillator and refrigerator for drugs (Partially accepted);
— Video recording system (under Frontex agreement);
— Complaint mechanism (Rejected).
= Conclusions and recommendations:
— Conducting pregnant women and minors to the aircraft (partially

accepted: more emphasis on human rights training);

Identification of the escorts by professional number (partially accepted:
screen printing number under allocation of budget);

— Recording all means of restraint used in custody (Accepted);

— A new recomendation: Providing a psycho-social service to the units of

deportation.
NPM 2016:

= Two FRONTEX Operations:
— Colombia, Republica Dominicana.
® Following up recommendations:
— Insisting on medical examination: “Fit to fly”;
— Recording all means of restraint used in custody on specific books (on

process);
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— Insisting on a complaint mechanism.

Annual NPM Reports:

= All the visits, recommendations and follow-up can be found at:
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Expulsions and returns:

= Legislative framework (Aliens Act):
A) Expulsion; B) Refusal of entry; C) Returns;

= Guarantees for the return of foreigners:
— Have to be taken to police station;
— Lawyer should be appointed;

— Interpreter should be provided;

Return resolution should be issued;

Important Recommendations (Rejected);

— Razor wire in Melilla;
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— Bringing them to the Police.

‘Push backs’:

= Rejections at the border: ‘push backs’:

Aliens Act amended to legalize push backs;
— “in compliance with intnal human rights”;

— The Spain-Morocco Readmission Agreement;

Reciprocal obligations (identification of persons);
— Documented by a certificate from border authorities.
= Treatment of foreigners and asylum-seekers:
— 2014: Authorized asylum border posts;
— Violence, casualties and injuries;
— Asylum-seekers subject to restrictions: transfers to mainland;
— National Police: lack of training in International human protection.
= Spanish Ombudsman’s intervention:
— The obligation of non-refoulement and access to asylum procedures:
direct and indirect refoulement;
— 1951 Convention prohibits collective expulsions of asylum-seekers;
— The right to an effective remedy;
— Two Recommendations regading the new provision for a special regime

for Ceuta and Melilla: Law 4/2015 modified Law 4/2000.
REJECTED.

= Two Recommendations (rejected):
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— Issue and administrative resolution with lawyer and interpreter;
— Information regarding international protection.
= Judgement ND and NT v. Spain (ECtHR):
— Explicit prohibition of collective expulsions;
— Serious doubts about the constitutionality of push-backs and the 2015

reform of the Immigration Act 4/2000.

Expulsions and entry to Spain:

= Age assessment for Unaccompanied Underage Minors (documented
minors);

= Protocol for the detection, identification and protecion of minors victims of
human trafficking;

= Recovery and reflection period for victims of human trafficking. Stopping
expulsions;

= Expulsions of foreign citizens who are in process of marriage to a Spanish
citizen;

= Lack of legal representation during the execution procedure: changing of
circumstances;

= Denying entry to family members of European citizens.
Conclusions:

= The Ombudsman provides a fast response to particular cases;
* The Ombudsman demands from European Union coordination and efective

measures,
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= Special Reports (Asylum, Human Trafficking, Unaccompanied minors, etc.)
should have a better dissemination;

= The Ombudsman should foster cooperation with NHRI on specific topics;

= 82% of the Ombudsman’s resolutions have been accepted;

= 75% of the Migration’s resolutions have been accepted.

C paAd) Al g o eS 38 4a 37 2017 19 18 s
Training and Mediation Exchange Center Eighth Session, 18 and 19 October 2017



Module 3: « Interventions of the Ombudsmen
for the protection of migrant’s rights
in the access of the territory »

Mrs. Elena ADAMOLI,
Officer at the Migrants Unit, Italian
Garantuor for the rights of persons detained

or deprived of personal liberty

Mrs Antonella DIONISI,
Officer at the internaitonal Unit, Italian Garantuor for the

rights of persons detained or deprived of personal liberty
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Speech of Mrs. Elena ADAMOLI and Antonella DIONISI

WE WILL GO THROUGH:

The legal

framework

e Main activities
e The hotspot approach
e Facts and figures

UN
OPCAT
EU
The legal S
DIRECTIVE
framework <16laocs

LAW
10/2014
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“An ounce of prevention is worth a pound of cure”

Benjamin Franklin
Philosopher (1706-1790)

The UN
Optional

Protocol
(article 17)
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To regularly examine the
treatment of the persons

To make
recommendations to the

Febise OIgE oty relevant authorities

in places of detention

PREVENT.

To submit proposals and

observations concerning
existing or draft
legislation

TO CARRY OUT ANNOUNC
AND UNANNOUNC

ol =10 DRAFT REPORTS WITH =
OBSERVATIONS FROM THE

GUARANIOR RELEVANT 1O THE

IN | STANDARDS OF LIVING OF PERSONS
DEPRIVED OF LIBERTY o —
TERMS FN

12 DRAFT RECOMMENDATIONS TO
IMPROVE THOSE STANDARDS

PROCUMENTATIK
FEQHFLE CONCERNED
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An independent external eye:

NATIONAL
PREVENTIVE Board

MECHANISM

Mauro Palma
(President)

Daniela de Robert
(Member)

Actors

® 16 people work at the HQs in Rome w
(foreseen 25 pax)
* Cooperation with network of regional COMPLANY

Guarantors

® Cooperation with international
organisations, NPMs, ombudsmen and
NGOs. Future plans: to network with
returnees’ countries of destination in view

of developing post-return monitoring OPCAT

Al Jals g ¢ oSl 38 4 42 2017 19 18 s
Training and Mediation Exchange Center Eighth Session, 18 and 19 October 2017



The Migrants’ scope:

= Forced returns
= Detention Centres for Returnees

= Hotspots

HOTSPOT
APPROACH

Why are monitoring visits so important?

v< [he context analysis

v The interaction with the individuals

v [he documents consultation
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SOTO

Sketch a true and just overview analysis

Draw conclusions and make proposals

Detect the system'’s overall structural issues

Find valid solutions

IN A CONTEXT WHICH IS:

Co-operation vs criticism
Holistic
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What happens?

Report is drafted with recommendations and
proposals for the administrations concerned

Feedback is requested within . During this

spell of time, the report remains confidential

RECOMMENDATIONS - the model:

Specific

Measurable
Achievable
Results-oriented
Time-bound

+

Solution-suggestive
Mindful of prioritisation, sequencing & risks
Argued

Root-cause responsive
- Targeted
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The HOTSPOT APPROACH ‘

Made in Pozzallo

Made in Lampedusa

Milo-Trapani
Pozzallo
Taranto

Lampedusa

Totals

monitoring visits
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Each time the Ministry .
of Interior decides .~ %
where the rescue
boats land and the

hotspot procedure is
implemented

Lampedusa — The migrants’ arrival

Where are they located?

O Identified hotspots in ItaIVi

.faranto

Trapani
o Latania
b ®
Porto Empedocle o Augusta
Pozzallo
TUNISIA QLampedusa
A 47 2017 19 18 (=4
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Harbours/hotspots mainly concerned with migrants' landing from 1

January to 10 October 2017:
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102,129 migrants

What is an hotspot?

A facility/location close to the
~ landing coast

.. Astandard procedure
-
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: = Police > public order &
The — security, identification,
hotspot EU e _____———" registration, photo
= Agencies s ' fingerprinting, returns
team other | LEA > public order &
security
Sy
FRONTEX > HRM
Eﬁum ﬁmm i / UNHCR > information &
returns . identification vulnerable
EASO > relocation T~ migrants
EUROPOL > investigations IOM > identification victims
: : of trafficking
NGOs > information
Involved in hotspot procedures

A O Medical staff, for health sv:reénmg & medical treatment

N U Managing private body, for migrants’ care, counsaling, food preparation and

D distribution, facility maintenance, accommodation, kit migrant (clothes,

i . toiletenies, shoes, bedding, pocket money...)
Why the hotspot?
B

I-.I * . . &
,Quickly® Identify Register Fingerprint Tﬂ‘ Cha‘?”El
-. L Incoming

Asylum procedure

migrants to

Relocation
procedure

Return procedure
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Main phases of the operational sequence:

T

HUMAN
RIGHTS
RIGHTTO
INFORMATION
AT STAKE

PROTECTION RIGHTS PROTECTION

FROM OE FROM
REFOULEMENT MINORS COLLECTIVE
EXPULSIONS

RIGHT TO DIGNITY AND PROTECTION FROM
INHUMAN AND DEGRADING TREATMENTS
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What has been observed during visits:

The migrants’ primary needs of having a rest, receiving care and assistance,

being nourished CAME AFTER the identification and fingerprint procedures.

TRIGHTTO >~ L
CHGNITY AND
PROTECTION
FROM LAMPEDUS January 201
INHUMAN AND ' B = : : A"H e 11
DEGRADING Before undergoing the jdentification procedures, |
~ TREATMENTS.— migrants should have the possibility to take a rest |
e and a shower, to wear clean clothes and be |
screened to identify vulnerabilities

Human dignity & support to migrants

Be sure they understand the procedure

Some findings from visits:

Pre-identification procedure IS ARBITRARILY carried out and can prevent

migrants from accessing asylum.

oo o
ASYLUM v’ Migrants were not supported by any
| I guaranteeing institution
T ~~ | ¥ Migrants have never had access to the
E"“-m.--""rf

Police information sheet
v’ Migrants were mostly unaware of the

e
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What has been observed during visits:

The provision of information about asylum and hotspot procedures, and

immigration law IS NOT sufficient and adequate.
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RECOMMEMDATIONS FORWARDED

v To regularly assess if information
delivered has been understood

v To provide migrants with written and
oral information when people are able
to understand

v To focus on gender, age and cultural
aspects

Some findings from visits:

“Unless there are exceptional inflows calling for the adoption of different

initiatives, THE PERSON CAN LEAVE THE HOTSPOT ONLY AFTER HAVING BEEN

PHOTO FINGERPRINTED as envisaged by current regulations and if all the security

checks in national and international police databases have been completed”.

[2016 - STANDARD OPERATING PROCEDURES (SOPs) applicable to the ITALIAN HOTSPOTS drafted by the

Italian Ministry of the Interior].

ﬂfﬁ_-‘hﬁx“--\

RIGHTTO
LIBERTY

T ,..-r"f’

H"\-\..-""'!

TOTALLY CLOSED CENTRES PARTIALLY CLOSED
(Lampedusa) CENTRES (Taranto,
Pozzallo and Trapani)

Some findings from visits:

Hotspots’ material conditions are UNSUITABLE for long stays.
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Hotspot — average stay in days:

"
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Module 4: « Focus on the rights of vulnerable
groups during the return procedures
including return flights »

Mr. Alfred KOKOBASHI,

Head of OPCAT Mechanism, Albanian People’s Advocate
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Speech of Mr. Alfred KOKOBASHI

1. Monitoring the return of irregular migrants and failed asylum seekers a

legal and moral obligation:

Return flights of irregular migrants from rich countries to poor or unstable
countries can be viewed with ambivalence. Returning and relocating an
involuntary migrant to his or her home country is simultaneously both a legal and
legitimate act of a State under international and human rights law and, at least in
some cases, a rather humiliating act of power towards the ‘other’ irregular

migrant.1

Even though it is clear that a functioning readmission and return policy is an
integral and vital component of the fight against illegal immigration, it is necessary
to ask if return flights are also, in practice, ‘fully ensuring respect for the
fundamental rights and dignity of the individual concerned’, in conformity with
the UN and EU Charter of Fundamental Rights, the European Convention on

Human Rights and all other relevant international human rights conventions.,
There are many reasons why return flights can raise human rights concerns.

First of all, force and restraints are often used during return flights. Second,
the treatment of detainees during flights can be degrading. For example, one can
ask whether the return can be termed ‘dignified’ if detainees on board are called
by numbers, not by names, or if they are given less food than the people escorting

them.s
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Furthermore, it is not uncommon that migrants on board are ‘resigned, angry
or fearful’ about what is awaiting them on their return, even if the legality of their

return has been checked in the court of law of the returning country.a

In every case, the return should be implemented in conformity with human
rights and fundamental freedoms and especially with the European Convention
for the Protection of Human Rights, the Geneva 1951 Refugee Convention and the
Charter of Fundamental Rights of the European Union of 18 December 2000.
International and European standard regarding deportation, including Frontex

joint return flights, are critically Flights of Shame or Dignified Return?

For these reasons, some migrants fight against boarding until the last minute,
being unable to see any socio-economic future for themselves in their country of
origin. Indeed, some migrants have been living and working in Europe for decades
and have no real connection to their home country. Moving these groups by plane
across continents can sometimes be a challenging task. The nature of these flights
is reflected in the European Council decision 2004/773/EC, according to which the
relocation of migrants must be carried out in good order and in every case ‘it
should be made clear that any disruptive behavior will not be tolerated’. However,
the strict order and secrecy surrounding the return operations creates concerns
related to both moral and human rights. According to the European Committee
for the Prevention of Torture and Inhuman or Degrading Treatment or

Punishment (the CPT), such operations entail a manifest risk of inhuman and
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degrading treatment during operations prior to the deportation, during the actual

flight or if the deportation is aborted.s

Before discussion of the topic it is necessary to explain in more detail what is
a “return flight”. With this term we are referring to the transport of anillegal third-
country national or rejected asylum seeker from one country to another by an air
carrier selected for that purpose. In practice, migrants can be returned home in
many ways — for example, in a chartered airplane. Return flights are being carried
out in the context of international law. Subject to their treaty obligations, States
have a well-known right to control the entry of aliens onto their territory, and their

residence there.s

The purpose of this discussion is to explore return flights in the context of
international human rights standards. First, | will argue what key standards have
so far been developed by international organizations and the international
monitoring bodies, like the CPT. Second, | will share how these standards have
been applied in practice during return flights, and rejected asylum seekers to their
home countries, namely post-return monitoring. | will try to show that post-return
monitoring is essential and could be performed with the help and cooperation of
NPM-s in the respective countries by using modern technology to increase the

transparency, dignity and human rights compliance of return operations.;

Thus, it is necessary to ask if international law provides an impartial and
neutral platform on which to deal with the rights of the detainees on board aircraft

and at airports.
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2. Return Flights and Human Rights:

Paradoxically, international human rights law provides legal and moral

justifications for return operations.s

In this process, the language of rights has a dual role. It can protect the
detained migrant who is waiting for his or her return at the migration detention
centre or police station, but it also provides the opportunities, vocabulary and
tools for the authorities to pick him or her up — with force if necessary. The
European Court of Human Rights has stated, for example, that some degree of
suffering follows as an inevitable and inherent side-effect from legitimate state
measures, such as detention or deportation of persons who have sought to
transgress immigration rules. The Court does not, however, provide any clear

answers to the question where the limits of justifiable suffering lie.q

| have often come across the view that post-return monitoring is important

but ‘governments are not interested included my own country’.

Rights language can help to challenge prevailing power relations, but in can
also help in efforts to keep things as they are. What | mean is that the so-called
universal human rights are the birth right of every human being but that the
institutions that implement those rights have, in practice, the power to decide
how they are used and what their substance is in different contexts. In the context
of return flights, the human rights are filled with their relevant meaning, and the
different interests (between rights and security, for example) are balanced, by the

State authorities (police, escorts, etc.) themselves.
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International human rights standards do exist, but many practical standards

regulating return operations are non-binding ‘decisions’ or ‘codes of conduct’.

For example, the ‘decision’ of the European Council reminds those involved
in return flights that the organizing Member State must provide a ‘secure area’ at
the departure point in order to ensure the ‘discrete gathering’ and safe boarding

of the returnees.11

In practice, Frontex mainly focuses on regulating technical instructions and
code of conducts for the purpose of harmonizing return procedures. This type of
codifying exercise can mix up two things: on the one hand non-binding best
practices and on the other hand human rights obligations, such as the principle of
non-refoulement or the prohibition of degrading treatment during and after the
return. It is important, however, to keep binding and non-binding regulations
separate. Everyone involved in return flights should have a clear understanding

on what are the binding rules that must be respected during return flights.

Due to the risk of ill-treatment during return flights, European law requires
that return flights are monitored by independent monitors. Independent
monitoring can increase the protection of detained returnees on board. The main
role of the monitors is to guarantee that the return flight is carried out in
conformity with the EU Charter of Fundamental Rights and other human rights
standards. In this tension between the rights of States and the rights of individuals,
human rights monitors sitting in the aircraft, without any real power to interfere

in the treatment of detainees, have the unrewarding role in legitimising the
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human rights compliancy of the return. Human rights monitors have, without a
doubt, an important role to play on the plane, but their existence should not
obscure the need to look critically at the whole practice of return flights, or to

develop a post-return follow up mechanism for those who have been returned.

Post-return monitoring, which we will discuss in more detail, would include
the systematic collection of information about the human rights compliance of
enforced returns, would increase transparency and make governments

accountable for their legal actions.12

| am convinced that modern technology could, for example, be used to
collect information about the post-return phase, to increase human rights
compliance and in that way to improve the quality of programmes that support
the integration of returnees to their home countries. Interestingly, the idea of
post-return monitoring has been raised in some European human rights forums
but has not, so far, been supported by European governments and Concil of

Europe member Countries.13

3. Return Flights — What Is It All About?

Return policy is an important part of comprehensive migration policy and the
fight against illegal immigration. The Amsterdam Treaty, which entered into force
in May 1999, gave the European Community the right to take measures, including
return, to combat irregular migration. Furthermore, the return action programme
approved by the Council of the European Union on 28 November 2002

recommended to Member States that the return of a third-country national
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illegally resident in a Member State should be done as efficiently as possible by
sharing existing capacities for organizing joint flights. The programme stated that
it was important to avoid a vacuum in the Community in the field of the
organization of joint flights. The organization of Return flights are part of the
return policy of the European Union that is discussed above. In practice, third-
country nationals who have exhausted all legal avenues to legitimize their stay in
the EU, or who have committed offences in the EU, can be served with a return
decision instructing them to return to their country of origin. According to
Eurostat, almost 250 000 people in Europe are made subject to such orders every

year. The vast majority of these leave voluntarily.

However, when illegally remaining migrants refuse to comply, they may be
forcibly returned, as a last resort. Return operations are therefore organized by
the migration authorities for persons who are subject to individual return
decisions taken by a court or competent administrative body in an EU Member

State.

In practice, one of the EU Member States or Schengen Associated Countries
takes the initiative to organise a joint return flight to a specific destination country,
and charters a plane for that purpose. The countries of destination are chosen
according to need — the presence of irregular immigrants of a given nationality
who have received return decisions — and the conditions applicable to the

destination country, such as a readmission agreement.s
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The organising Member State then informs Frontex of the planned flight and
the number of seats available for other participants. Frontex dispatches this
information to other Member States, and any Member States that wish to
participate contact Frontex. In some cases, the organising Member State sends an

advance party to the destination country several days prior to departure.

The advance party’s task is to meet with the local authorities, to provide
information about the returnees and to agree details about the disembarkation

and processing upon arrival.

The returnees, accompanied by escorts (security personnel responsible for
escorting them) and, in some cases, local or international human rights monitors,
travel from participating Member States to the organising Member State where
they board the plane to the final destination. The organizing country prepares and
oversees the flight in line with a best practice manual developed by Frontex, and
also ensures the presence of medical personnel on board the return flight. In
addition, each Member State is legally obliged to have a monitoring system in

place to ensure compliance with the EU Charter of Fundamental Rights.16

If Frontex organises the flight, its representative always travels on the charter
flight to the destination country. His tasks include making sure that the joint return
operation is carried out in conformity with the Code of Conduct for return flights
created by Frontex. One of Frontex’s tasks, stipulated in the founding regulation,
is to provide Member States with the necessary support, including, upon request,

the coordination or organisation of joint return operations.17
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If a return by air is coordinated by Frontex, non-EU nationals from several
Member States are grouped together for a flight. Returnees are transported from
several Member States to the Member State from which the flight is departing,
where they embark on an aircraft and travel together to the destination airport in
the third country. Frontex acts as an intermediary, coordinating with the various
national authorities that want to participate in a joint return flight. However,
Frontex does not have any background information about the individual cases of
the returnees. Personal data processed by the agency is strictly limited to those
personal data that are required for the purpose of the joint return operation, and
it is deleted no later than ten days after the end of the operation. The returnees
disembark in the destination country, and the organisers and escorts return on
the same chartered aircraft. While Frontex is bound by human rights instruments
there seem to be some confusion on whether matters that pertain to refugee
protection and respecting non-refoulement are primarily the responsibility of
state or is Frontex also obliged to monitor the respect of this principle when

migrant are handed over to the authorities upon return?

Frontex is bound by the human rights obligations but at the same time
Frontext acts as coordinator and as an intermediary using the discourse of

regulating, best practices, training, co-ordinating and management.is

For this reason it is important that there is a clear division of responsibilities
between Member States and Frontex, ensuring that Frontex has full legal

responsibility and that Frontex is also legally accountable for acts committed
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during return flights. It should clear, for example, when Frontex (or representative
of the Member State) has the obligation to terminate the return flight in case of

violations of human rights or international protection related obligations.19

4. Evolving Standards on Return Flights:

Return flights from Europe have given rise to criticism from human rights
organisations. Some organisations have raised the concern that return flights can,
in practice, include returnees who may face ill-treatment in their country of origin

upon return.o

The return procedure as such has also been criticized due to the unfortunate
cases of deaths that have taken place during return flights. In recent years there
have been several cases of detainees dying prior to their forced deportation (such
as a Nigerian detainee in March 2010 at Zurich airport) or during the deportation
itself (such as Jimmy Mubenga, who died on a deportation flight from the UK in

December 2010).21

More recently, in April 2015, an Iragi man died in Sweden following a
deportation attempt. This was the seventeenth deportee to die in Europe since

1991.,;

These incidents have highlighted the risks that can be involved in return
flights, as well as the importance of developing standards to protect the rights and

wellbeing of returnees.»s
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In Europe, the CPT and some NPM-s has taken the leading role in developing
standards for return flights. The CPT has, for example, devoted substantial

sections in its General Reports to the deportation of foreigners by air..4

Furthermore, the Committee has so far participated in meny return flight
missions. The reports on these missions have been published, at the request of
the respective governments, and include relevant recommendations and

standards to improve the human rights compliance of this type of flight.zs

The CPT has highlighted the importance of allowing immigration detainees
to undergo a medical examination before the decision to deport them is
implemented. In the same way, if a detainee is brought back from the return flight
to the sending country, he or she should undergo a medical examination as soon

as he or she is returned to the detention facility.zs

These procedures can also protect escort staff on board from unfounded
allegations from uncooperative migrants who are unwilling to return to their
destination country. Furthermore, the CPT has developed standards for
procedures involving forcible departure with an escort, and for the extent of

means of restraint used by escort staff during return flights.,7

The Committee has underlined that the force and the means of restraint

used should be no more than is reasonably necessary.»s

In other words; the principles of lawfulness, proportionality and
appropriateness should always be taken into consideration during return 23 As

regards the different phases of return, the Parliamentary Assembly of the Council
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of Europe has, for example, noted that the transit phase is the most critical phase
of the removal. It is often during transit that the greatest risk of ill-treatment
occurs, because of the use of coercive measures that have, in some cases, resulted

in death.

According to the CPT, medication during a return flight to ensure that a
deportation proceeds without difficulty should not be given. Administration of
medication to persons subject to a deportation order should always be carried out
on the basis of a medical decision taken in respect of each particular case and with
the consent of the person concerned. Because of the clear risks to a person’s
health and safety caused by escorted and forced deportations, it is necessary that
a medical screening should be carried out prior to the deportation by a qualified
professional. If restraints have to be used they should be removed during the
flight. If restraints exceptionally have to be left in place, they should be covered
so as to conceal them from other passengers. It must be possible to remove the

restraints immediately if there is an emergency.

5. Independent Monitoring of Return Flights:

The importance of establishing an internal and external monitoring system
for return flights has also already been emphasised in the General Reports of the
CPT. The value of external monitoring during return operations has also been
acknowledged in EU law. The Return Directive states, first of all, that ‘clear,
transparent and fair rules need to be fixed to provide an effective return policy as

a necessary element of a well-managed migration policy’.s2
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Furthermore, Article 8 paragraph 6 of the Directive states that ‘Member

States shall provide for an effective forced return monitoring system’.s3

Article 8 paragraph 4 of the Directive stipulates that removal may be
enforced, but that it must be carried out in accordance with ‘fundamental rights

and with due respect for the dignity’ and integrity of the returnee.

The forced return monitoring should be independent, and the monitors
should have the professional backgrounds and capabilities (related, for example,
to human rights or medical care) that are required. Furthermore,
comprehensivereturn flight monitoring should encompass all phases of return:
the pre-return phase, the return phase and the post-return phase (in other words
the arrival and reception in the destination country). To be effective, monitors
must have access to all relevant and up-to-date information before and during

return flight. This includes operational and medical information.

The Association for the Prevention of Torture (the APT) has also underlined
the need for the independent monitoring bodies to oversee the entire return
process, from the host State to the destination State of the detainee, to facilitate
a greater level of transparency and accountability with regard to the conditions
for, and treatment of, detainees. This would include monitoring the successive
stages of the process, such as the places in which people are held pending
deportation, the transfer process (including pick-up and transfer for removal),
custody at the airport and boarding the aircraft. When relevant, monitors will

conduct interviews with detainees and others (including medical staff and escort
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teams) in private. The APT has noted that the monitoring team should include
health professionals as well as interpreters, to make it possible to carry out private

interviews with the persons being deported.3s

As will discussed farther more new tools should, however, be created to
monitor the least developed phase of return monitoring, namely the post-return

phase.

It is noteworthy in this context as well that the process of forced deportation
falls within the scope of the Optional Protocol to the United Nations Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment

(OPCAT).3s

During return flights, migrants are deprived of their liberty within the
meaning of the OPCAT. More specifically, Article 4 of the OPCAT provides the
authorisation for monitoring visits, and states that national preventive
mechanisms and the Subcommittee for the Prevention of Torture (SPT) have the

mandate to monitor forced deportations by land, sea and air.

For this reason, many National Preventive Mechanisms (NPMs) in Europe are

involved in monitoring return flights.3s

In Denmark, for example, the Parliamentary Ombudsman has, since 1 April
2011, been responsible for monitoring the return of illegally staying refugees to
third countries. In Belgium, monitoring is carried out by the Immigration Office of
the Home Affairs Federal Public Service, in co-operation with the police and the

social inspectorate.
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In Finland, the new Non-Discrimination Ombudsman has been tasked with
the duty of monitoring return flights. In Albania since 2012 the Albanian NPM
monitors all joint return flight of Albanian citizens organized by Frontext. In the

last year there are 3 of such per month.

The study of the national Ombudsman of Netherlands recommended that
return flight monitoring must include not only the return but also the preparations
for the return flight. Monitors should also be involved in the investigation of
possible incidents during the flight. As regards monitoring of Frontex flights, the
National Ombudsman’s report noted that even though Frontex has produced
Code of Conduct, Member States still have different standards when it comes to
return flights. For this reason, the definition of ‘proportional force’ should be
harmonised at the European level, together with agreements on monitoring and
supervision. An effective and accessible complaints procedure is another essential
safeguard against ill-treatment. In addition, returnees must be actively informed
about their right to submit complaint, and relevant information should be made

available before and during return flight.s;

In the United Kingdom, Her Majesty’s Chief Inspector of Prisons (hereinafter
the Chief Inspector) carries out return flight monitoring with the help of the so-

called ‘Overseas Escort Expectations’.ss

These standards provide, in my view, useful guidelines for return operations.
Their main headlines talk about ‘Safety’, ‘Respect’ and ‘Preparation for

Integration’. Under the ‘Safety’ section, for example, the expectation is that
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‘detainees are adequately prepared for the removal. They are treated with
respect and sensitivity at the initiation of the journey, and staff understands

individual needs and risks’.

Other expectations include that the detainees are treated with humanity and
respect and that escort staff interact positively with them, that an effective
complaints system is in place and that detainees’ health needs are met. It is also
important that detainees who need to take medication during the escort are in
practice able to do so. An effective complaints system is in place if detainees are
able to submit complaints, including confidential written complaints, both during

the escort and following arrival in the destination country.

The third expectation, ‘Preparation for Integration’, is that detainees are
helped to prepare for their arrival and early days in the destination country and

that their arrival is managed as smoothly and constructively as possible.

One indicator under this expectation notes that detainees should be given
information about the destination country, including assistance if they are without
means to support themselves or without family and friends in that country. Such
information should also be given in advance of the removal, and detainees should

be helped to contact sources of support and advice.

6. From Theory to Practice: Experiences and Reports from JRO Albanian

experience:

7. Post-return Monitoring:
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UP to now | have discussed some key standards in the field of return flights,

as well as some experiences and observations during return operations.

It is important to note that abstract commitment to human rights and other
fine-sounding concepts (like ‘dignified return’) does not guarantee the good and
just treatment of migrants who are returned to their home countries.so It is true
that international standards are of key importance during return flights, but it is
also important to underline that the meaning of these standards is subject to

interpretation and disagreement.

In practice, it is always necessary to look at policy considerations as well:
what is reasonable and fair in a given concrete situation, what works in this or that
context, and how many resources do we have available? But the paradox is, of
course, that it is precisely this type of manoeuvring and contextual balancing that

should be prevented by human rights standards.

The next step in the field of return flights should be the development of post-
return monitoring. The issue of post-return monitoring has been largely neglected

in the return monitoring context so far.s;

In my view, all who are involved in return flights and removal operation,
States, international organisations, NGOs, the European Union, monitors,
migrants, etc. — need to know more about what happens to the migrants in the
post-return phase. Only once that information is available will it be possible to

make a proper assessment of the human rights compliance of the relevant return
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procedures — including respect for the fundamental principle of non-

refoulement.ss3

Collecting regional information on the post-return phase that is based on
experience would also assist in developing programmes that can support the
integration of migrants and, in this way, reduce the push factor to move to Europe.
Moreover, it would generate an understanding about the return conditions in the
countries of origin, as well as providing information relating to the safety and re-
integration of returning migrants. Can return be ‘dignified’ if migrants are left to
law enforcement authorities in airport halls without any follow up? The talk of
dignified return, by governments as well as Frontex, sounds hollow if the intention

with this type of high-sounding ideal is just to legitimize return flights.

As | see it, modern technology could be used more systematically for this
type of data collection. The new opportunities that technology offers have not

been exploited to increase the international protection of returning migrants.

One option in this area would be the use of so-called interactive maps (via
telephone or the internet, for example). With the help of interactive maps,
guantitative and qualitative experiential and behavioural information could be

collected online through user friendly applications.sa

In addition, post return websites should be created to give victims of human
rights violations platforms on which to complain. This type of information
collection could be supplemented with other types. For example, in cases where

the returnee is afraid to return to his home country, he or she should be
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encouraged to contact some relevant institutions like National Preventive

Mechanism (NPM), Ombudsman or National Human Rights Institution.ss

Post-return monitoring could improve the transparency, accountability and
human rights implications of return operations. Even trying to develop the post-
return tools discussed above would show that the return antities, are not only
talking about human rights on paper but they are also interested in what happens
to forcibly returned migrants upon their return, at the airports, police stations and
during their way home. This type of information could help European countries
and Frontex to strengthen the human rights compliancy of return operations. In
the long run, systematic data collection would assist decision makers, judges and
policy makers in evaluating those places to which people can be returned, those
to which they should not be returned and the main challenges after return.
Systematic data collection would help International and national institutions and
legal entities to draft more successful return policies that are based on
information and experience. As | see it, it is only then that we can start to call the
return ‘dignified’. Returning people to their home countries is a legal right of a
State but it is also something else: it is a positive and symbolic action to reorganize
our social environment. It is an effort to conform to the idea of a world of States.
It is a way to strengthen the idea of borders by punishing transgressors and put e
stop to human trafficking. NPM-s have a crucial role to play in this fild and it is the
core of their mandate to monitor and protect the wrights of the persons deprived

of their liberty as they are during the unvoluntary return procedures.
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has been mainly used in urban planning, in the study of environmental health issues and in research concerning
ecosystem services and tourist monitoring in Finland, Japan, Australia, the USA, Mexico, Brazil, Germany and
Portugal.
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Module 5: « Cooperation between Ombudsmen,
international organizations and NGO’s: ways
and means, best practices »

Speech of Mr. Masaki Miyoshi
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Refugees with specific needs :

= Women and girls at risk;

= Children and adolescents at risk;

= QOlder people at risk;

= Survivors of violence and torture;

= Persons with health problems or disabilities;

= Persons without legal and/or physical protection.

(Hightened Risk Identification Tool User Guide, 2008, UNHCR).

UNHCR’s Cooperation with Ombudsmen: Example of the Balkans:

= UNHCR-AMO project launched in September 2017 (18 months);
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= Strengthening the coordination in the Balkan region for the protection of the
rights of migrants and refugees;

= Project taking place in Albania, FYROM and Greece, participated by France
and Spain;

= UNHCR provides financial support, techncial expertise and information;

= |Improvement in the handling of individual cases:

— Visits at border crossing points, reception/detention centres etc.;

— Case transfers between Ombudsmen institutions for cross-border
situations;

— Addressing specific needs (age, gender, health, sexual orientation,
victimes of torture, victimes of trafficking etc.) together with civil society
actors;

= Strengthening the capacity of Ombudsmen on the rights of people in need of
international protection;
= Awareness raising activities for people in need of international protection:

— Counter-xenophobia, hate speech and discrimination;
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— Access to complaints procedures.

Refugees in Morocco:

Syria I 1 5 5
Yemen S 488
Cote diveire T 300

Central African Rep. Wl 219 Sep Cote d'lvoire |10 240
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Dem.Rep. Conge M 165 2017 Rep.Dem.Congo { 6 O

rag W 152 o

il s 4,622 .

Pajestine 155

aaines 131 Refugees Libéria
Mali |44 Rep.Congo
Ohers W 162 Autres

UNHCR Morocco’s Cooperation with CNDH:

= So far, noregular cooperation established between UNHCR and Ombudsmen
in Morocco;

= UNHCR’s implementation partnership with National Council on Human
Rights (CNDH) for the protection of refugees and asylum seekers;

= CNDH’s functions include protection through complaints mechanism,
investigation, visits to detention centres, preventive mediation of human
rights violations etc.;

= Partnership with CNDH started since 2007 mainly for the intervention of
individual cases.

Partnership with CNDH enlarged in 2014 according to the launch of National
Strategy on Immigration and Asylum (SNIA) in Morocco:
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= Capacity development of National/Regional Council on Human Rights
(CNDH/CRDH) on the protection of refugees;

= Joint advocacy for the establishment of a national legal framework on
asylum;

= Joint training for governmental officials and civil society actors;

= Joint monitoring and interventions for various protection cases, including
cases of arrest, detention and extradition, access to asylum in transit area of
airports, regularisation of migrants, family reunification etc.

Mr. Masaki Miyoshi,

from the UNHCR Office in Morocco
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The synthetic report

According to the Athens Resolution adopted during the Third Meeting of the
Association of Mediterranean Ombudsmen (AOM) in December 2009, and to the
Association’s working plan in the field of training, this Eight AOM training session
was organized in collaboration between the AOM and the Institution of the

Mediator of the Kingdom of Morocco.

On this occasion, we bring up the process of creation of the Association
which was first established owing to the initiative launched by the Mediator of the
Kingdom (ex: Diwan Al Madhalim) in collaboration with the French Mediator
(currently the Defender of the Rights) and the Defender of the People of Spain, in
the aftermath of which the First Meeting for Ombudsmen and Mediators was
organized in Rabat in November 2007, and crowned with the creation of a
Mediterranean network for Ombudsmen, and the issuance of the Rabat
Declaration which defines the main principles that gather the institutions of both
sides of the Mediterranean and the most appropriate framework for common

action, cooperation and collaboration among such institutions.

The efforts continued in a second stage in December 2008 in Marseilles
where they examined several issues relating to mediation institutions in
connection with the Mediterranean environment, irrespective of the borders or
the different conflicts. Therefore, we realized the necessity to create a tool for

cooperation, collaboration and coordination among all the components of the
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Mediterranean network, which was called the Association of Mediterranean

Ombudsmen, the headquarters of which is located in Tangiers, Morocco.

Hosted by the Center for Training and Exchange on Mediation in Rabat, this
8th training session chose as a theme “The Deontology of Security Forces and the
Rights of Migrants During Their Migratory Journey: the Role of Ombudsmen

Institutions”, and was held over two days.

Some 26 collaborators have participated and 08 experts have animated the
works of the session. Institutions members of the association have took part in
this training, namely Georgia, Macedonia, Kosovo, Turkey, Egypt, Slovenia,
Tunisia, Malta, Algeria, Greece, Spain, Italy, France, and Morocco, in addition to

an observer from the Venice Commission (Council of Europe).

The expertise of UN agencies, such as the UNHCR (Morocco), as well as
NGQ’s such as GADEM (Anti-racism, defense and accompaniment of foreigners

and migrants) was also resorted to during the training.

During the opening session, Mr. Abdelaziz Benzakour, Mediator of the
Kingdom of Morocco and Honorary President of the AOM delivered a keynote
where he outlined the importance of the choice of the theme of the current
session, which reflects the attention paid by the Mediterranean Ombudsmen

institutions to the issue of migration.

He added that the Association has organized meetings on this theme and has

organized during the last year a training session in cooperation with the
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Association of the Francophone Ombudsmen and Mediators (AOMF) about the

topic of migrant children.

Concerning the Moroccan migration strategy, Mr. Benzakour noted that
Morocco has undertaken, as a first step which was launched in 2014, to regularize
the administrative situations of more than 23000 of migrants coming from Sub-
Saharan countries, and launched a second operation of regularization of the
situation of undocumented migrants, and accordingly, the number of requests

received until September 2017 amounted to 23800.

Later on, the Coordinator of the session Ms. Fatima Kerrich Head of
Communication, Training and Cooperation Division at the Mediator of the

Kingdom presented the outline of the training agenda.

Prior to the discussion of the first module, the representative of the Venise
Commission Mrs. Caroline Martin highlighted that the Commission is extremely
involved in strengthening national institutions, especially Ombudsmen which
represent the heart of democracies and constitute a very good tool to analyse
human rights situations. Moreover, she added that the council of Europe is fully

involved in human rights issues, namely migration affairs.

At the other end of the scale, Mr. Mohammed Benyayha, Advisor to the
Mediator of the Kingdom examined the international instruments related to the
international legacy, and the respect of the migrants’ rights, which guarantee
them a number of rights, and chiefly the right to legal protection, freedom of

movement, right to transit, departure and to seek asylum if one’s life is put in
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jeopardy. These instruments include the Universal Declaration for Human Rights,
the International Covenant for Civil and Political Rights, and the International
Convention on the Protection of all the Migrant Workers and Members of their

Families.

As for the International organizations that are concerned with migration
issues, the expert noted that these bodies include different organisations,

especially the United Nations, the UNHCR, and the IOM.

Immediately after, the first module on « the Deontology of security and
protection of human rights: definition and role of the Ombudsmen institutions »

was introduced by Ms. Widad Makri, from the French Defender of Rights.

She briefly provided a definition of the Deontology of security and attempted
to spot the correlation between the role of Ombudsmen institutions and
monitoring of the compliance of the security forces with the ethical codes, so as

to guarantee the observance and protection of human rights.

In the same way, she presented cases where the Defender of Rights
intervened and how his action has contributed to the protection of migrants

rights, through controlling deontology of security.

As for the main motives behind the complaints addressed to Defender in the
field of security ethics, she explained that these motivations concerned themes
such as: violence 32,9%; non compliance with procedures 14,6% ; refusal of

complaint 13%; lack of impartiality during an investigation or intervention 8,8%.
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Concerning the security bodies against whom the complaints were
submitted, the Expert pointed out that the national police came in the first place
with 54,9% of the total cases, followed by the the penitentiary administration with

22,7%, while 13,6% cases are against the national gendarmerie.

Similarly, she referred to the intervention of the French Defender with regard
to the migrants’ sufferings, especially through bringing up some of the ethical
failings of the French security forces while dismantling Calais Camp or « jungle»

(excessive use of force, use of tear/pepper gas...etc).

For the second module entitled « the means of influence of the Ombudsmen
to protect migrants’ rights during the return procedures, including return flights »
Ms. Eugenia Relano Pastor from the Spanish People’s Defender, has outlined that
the Spanish National Preventive Mechanism has taken the mission of controlling
the return flights since 2009, and has issued recommendations on repartition and
transfers, which guarantees adequate conditions for deporting the migrants while

using the coercive or restraint measures.

She added that the Spanish NPM carries out visits to those places of
involuntary detention and deprivation of liberty that are fall under the authority

of various Spanish Public Administrations.

As for the inspections undertaken in border control, she noted that they
cover centres with police facilities in airports, sea ports, transports of Security
Forces for the transfer of detainees, foreign national repatriation operations, as

well as Frontex operations.
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In the same way, the Expert pointed out that observations and
recommendations have been submitted concerning the Frontex flight operations,
namely the obligation of medical examination of the migrants prior to boarding
(fit to fly condition), the obligation for security forces to bear an identification
number, the necessity to provide interpreters and lawyers for the migrants, and

the video recording of all restraint measures.

As for the third module, dealing with « interventions of the Ombudsmen for
the protection of migrants rights in the access of the territory », it was co-
presenetd by Ms. Elena Adamoli and Antonella Dionisi from the Italian Guarantor
for Rights of Persons Deprived of Personal Liberty, where they tackled the areas
of intervention of the Italian NPM on the protection of migrants accessing the

national territory.

Concerning the legal framework regulating the Italian NPM, they first
showed that the Italian NPM is governed by the UN OPCAT, the EU Return

Directive 115/2008 and the Italian Law N 10/2014.

As for its activities, the experts noted that it includes carrying out activities
such as paying regular visits to the detention centers, submitting proposals and
observations concerning existing or draft legislation, and making

recommendations to the relevant authorities.

They stated that the NPM represents an independent external eye, which

cooperates with NPM’s, Ombudsmen and NGO’s, and sets, in its perspectives, to

C paAd) Al g o eS 38 4a 96 2017 19 18 s
Training and Mediation Exchange Center Eighth Session, 18 and 19 October 2017



broaden networking with returnees’ countries of destination in view of

developing post-return monitoring.

Similarly, the Italian Gurantor is actively engaged in the monitoring of
« HotSpot centers» besides other bodies, namely EU Agencies (FRONTEX,EASO,
EUROPOL) (support to identification, fingerprinting, photo-taking, relocation and
returns), International Bodies (UNHCR, IOM) and NGO’s,( information and
identification of vulnerable migrants and victims of trafficking), in addition to the
Police and other Law Enforcement Agencies (publuic order and security,

identification, registration, fingerprinting and returns).

According to them, these Hotspots centers provide some services such as

medical care, food, accommodation and Migrants kit.

However, noted the two experts, some failings were registered during the
visits of the Guarantor to the migrants centers, such as the arbitrary undertaking
of pre-identification procedure, which has a consequence the hindrance of
migrants from accessing asylum. Moreover, they pointed out that the provision of
information about asylum and hotspot procedures, and immigration law is not

sufficient and adequate.

The fourth module dealt with « Focus on the rights of vulnerable groups
during the return procedures, including return flights ». It was presented by Mr.
Alfred Kokobashi, from the Albanian People’s Advocate, who initiated his expose
with a brief definition of return flights, and explored such concept in the light of

international human rights standards.
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On the other hand, he noted that the concept (like ‘dignified return’) does
not necessarily guarantee the good and fair treatment of migrants who are

returned to their home countries.

Similarly, he tackled the key standards developed by international
organizations and the international monitoring bodies, like the European Center
for Prevention of Torture (CPT) and measures such as ‘independent monitoring’,
and how these standards have been applied in practice during return flights, and

in deporting rejected asylum seekers to their home countries.

On another aspect, the expert discussed the ‘post-return monitoring’, as a
measure that guarantee the collection of information about the quality and
feasibility of the programs aiming at enhancing the integration of returnees in
their home countries, while stressing the importance of modern technology in
increasing the transparency, dignity and human rights compliance of return

operations.

As for the last module, entitled « Cooperation between Ombudsmen,
international organizations and NGQO’s: ways and means, best practices » it was
co-facilitated by Ms. Sara Soujar from GADEM Association and Mr. Masaki Miyoshi

from the UNHCR Office in Morocco.

The First Expert gave an overview of the activities, objectives and sphere of

intervention of the association.
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In this regard, she stated that the Association is active in the domain of
detection of discrimination against foreigners living in Morocco and the

assessment of public policies relevant to the situation of migrants.

With regard to its interventions, the speaker explained that GADEM
coordinates with international organisation to monitor the respect of human
rights on boarders, diagnostic of the situation of human rights, drafting of an
annual report about the situation of migrants, paying visits to the place of
detention in Mohammed V Airport in order to check whether the detention

procedure has been observed or not.

As for Mr. Miyoshi, he revealed some key figures, namely the number of
forcibly displaced persons worldwide in 2017 which amounted to 65,6 million
people, the size of refugees 22,5 millions, and the number of people resettled in

2016 which reached 189 300 persons.

As far as the cooperation with Ombudsmen is concerned, the UNHCR Expert
referred to the project launched in the Balkans Region in September 2017 over a
period of 18 months, which aims at strengthening the coordination in the Region

for the protection of the rights of migrants and refugees.

The project, which takes place in Albania, FYROM and Greece, and supported
by France and Spain, involves the provision of financial support, technical
expertise and information, as well as the improvement in the handling of

individual cases.
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It also includes paying visits to border crossing points, reception/detention
centres, enhancing case transfers between Ombudsmen institutions for cross-
border situations, and strengthening the capacity of Ombudsmen on the rights of
people in need of international protection, countering xenophobia, hate speech

and discrimination, as well as providing access to complaints procedures.

Concerning cooperation with the Moroccan National Human Rights Council
(CNDH), the Expert noted that UNHCR’s started in 2007 the implementation of
partnership with the CNDH for the protection of refugees and asylum seekers and

intervention to address individual cases.

He added that the CNDH’s functions include protection to migrants through
providing them with a complaints mechanism, investigation, visits to detention

centres, as well as preventive mediation of human rights violations etc.

Towards the end of the session, the participants issued a number of

recommendations relevant to the theme of the training, namely:

» Drafting of a Code of Conduct for Ombudsmen institutions concerning
migration issues;

* |mplication of Ombudsmen in operations of regulization of the migrants legal
status;

= Creation of an international mechanism concerned with the defense of
migrants rights, and establishing domestic representations at the level of
national Ombudsmen institutions;

= Drafting guides for treatment of migrants;
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* |Implementation of Tirana Declaration on Migration;

= Need for further coordination between, source, transit and destination
countries in order to come up with a unified legal platform which meets the
expectations of all parties;

= Respect for human dignity upon return flights and expulsion operations.

After delivering a brief closing speech, Mr. Benzakour handed out certificates

to both experts and participants and declared the session closed.
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The questionnaire for the evalutation of the
training
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This questionnaire was elaborated by the Training Center; it will help us know
better the needs of the collaborators of ombudsmen members of the AOM and

improve the organisation of the next sessions.

A synthesis of your answers will be presented during the closing session,
please give this questionnaire back to a member of the organizing team before

10:30.

Check the correspondent cell according to your choice: rhleY all B G Al ai

Subject Insufficient | Sufficient | Excellent
b9 £ g ga LA
Choice of the session theme

Content of the training modules
Cr oSl Baa

Duration of the training

Skills of experts
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L o8 12l adle )
Data and Visual aids
ﬁﬁﬂb A g all
Conditions and organization
il 9 RSl
Session running and coordination

Strong points of this training:
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Participants’ List

Coordinator :

Name Country and institution

Ms. Fatima Kerrich Mediator’s Institution of the Kingdom of Morocco

Participants :

Name of the participant Country and institution

Office of the Public Defender of

M. Meri KOCHLAMAZASHVILI GEORGIA

Ombudsman Institution of the Republic of

Mr. Aleksandar TRENKOSKI MACEDONIA

Ms. Hasime TERZIQ! Ombudsperson Institution of

Function

Head of the Department of Communication, Cooperation and Training

Function

Chief Adviser to the Public Defender
(Ombudsman) of Georgia on Human Rights
Issues of Internally Displaced Persons

Legal Officer

Adviser- Doctor in the Department of
National Preventive Mechanism for Torture

Contacts(phone, fax, email)

fkerrich@hotmail.com

Contacts (phone, fax, email)

+995 577 799995
mkochlamazashvili.coe@ombudsman.ge

+389 7044 0043
+389 23129 359
atrenkoski@ombudsman.mk
Chief of Cabinet:
artaibrahimi@ombudspersonkosovo.org
+377(0)44 4100 42
0090 506 689 8328
ibrahim.apis@ombudsman.gov.tr

gigisharnouby@yahoo.com

+386(1)4750050

KOSOVO .
Prevention

; sy . TURKISH

Mr. Ibrahim Yicel APIS Ombudsman Institution expert
Ms. Nermeen AHMED SALEH EMAM EGYPT

The human rights Ombudsman
M. Miha HORVAT of the Republic of DEPUTY OMBUDSMAN
Slovenia
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M. Nebil GORGI

Ben khelifa mecheri

M. Jurgen CASSAR

Mrs. LIADI MARIA

Mrs. Camille DENIS

M. A. EL HANI

M. Mohammed GHAMRI

M.Abdelhadi ATTOBI

M Sebar Mohamed

M Yassine El HAMJI

M Kji Rachid

TUNISIA-
mediator/ ombudsman

national council of human rights of algéria

Office of the Parliamentary Ombudsman-
MALTA

Ombudsman
GREECE
GADEM
Association
Local Delegation of the Mediator’s
Institution of the Kingdom of
Morocco
TANGER-TEOUAN
Local Delegation of the Mediator’s
Institution of the Kingdom of
Morocco
LAAYOUNE

Mediator’s Institution of the Kingdom of
Morocco
Rabat

Local Delegation of the Mediator’s
Institution of the Kingdom of
Morocco
Casablanca-Settat

Directeur Général, chargé de mission au

sein de Médiateur Administratif Tunisien.

Communications & Research Officer

Senior Investigator

The delegate

The delegate

Head of legal studies, analyses
and follow up dept

Research officer

Research officer

00216 98700720
nebil.gorgi@gmail.com
T:(+213)21239150
F (+213) 21239037
f.djayette@yahoo.fr
+356 2248 3218
+356 9944 6214
jurgencassar@ombudsman.org.mt

liadi@synigoros.gr

0664435852
simosebar@gmail.com

0672594048
Chardonneret573@gmail.com
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Observers :

Name Country and institution Function | Contacts(phone, fax, email)
. . - . . 0033388413823
Ms. Caroline MARTIN | Venice commission- Council of europe @ Legal Officer 0033388413738
Organiser :
Name Country and institution Function Contacts(phone, fax, email)
Institution of the Mediator of the Head of the Unit for the Promotion of Communication, +212 661 6391 37
Mrs. Houda AIT ZIDANE . . . . s .
Kingdom of Morocco Translation, Training and Publishing houdaaitzidane@gmail.com
+33153292336
Ms. Charlotte Defender of Rights . . .
CLAVREUL ERANCE Adviser of International and European Affairs +336701907 29

Charlotte.clavreul@defenseurdesdroits.fr
Mediator’s Institution of the Kingdom of
Ms. Houda AIT ZIDANE Morocco
Rabat

Head of the Unit for the Promotion of Communication, +212 661 6391 37
Translation, Training and Publishing houdaaitzidane@gmail.com

Ms. Imane Boujenoui
Mr. Achraf Fikri
Ms. Imane Mefrah
Ms. Kawtar Mekkaoui

Experts :
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Name Country and institution
M Mohamed BENYEHYA
“Legal introduction on
migrants in international law”

Mrs Widade MAKRI Defender of rights
M1 FRANCE

Mrs Eugenia RELANO PASTOR People’s Defender
M2 SPAIN

National Guarantor for the Rights of
People Detained or Deprived of Liberty
M3 (National Preventive Mechanism)

Mrs. Elena ADAMOLI

ITALY

National Guarantor for the Rights of
People Detained or Deprived of Liberty

Mrs Antonella DIONISI

M3 (National Preventive Mechanism)
ITALY
Mr. Alfred KOCOBASHI People’s Advocate
M4 ALBANIA
Mrs. Sara SOUJAR GADEM
M5 NGO
M. Masaki MIYOSHI UNHCR

M5

Function

Legal officer, Unit of deontology of security,
French Defender of Rights

Technical Expert

Italian Garantuor for the rights of persons
detained or deprived of personal liberty

Italian Garantuor for the rights of persons
detained or deprived of personal liberty

Contacts (phone, fax, email)

+33153292206
Widade.makri@defenseurdesdroits.fr

Eugenia.relano@defensordelpueblo.es
erelanop@gmail.com
phone : +34 91 7164003

+39 87917418
elena.adamoli@garantenpl.it

+39 87917418
antonella.dionisi@garantenpl.it

mgjika@avokatipopullit.gov.al

Head of OPCAT Mechanism

akocobashi@avokatipopullit.gov.al

Program Officer Rights of Foreigners
and Advocacy, Antiracist Group
for Accompanying and Defense

of Foreigners and Migrants (GADEM)

UNHCR Representative in Morocco
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